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In the six years that have passed since Brown v. Board of Educa- 
tion, some of the incense passions set off hv that fateful decision 
have tended to subside. It is possible now, as it was not possible 
earlier, to examine the Supreme Court’s opinion in a spirit of ob- 
jectivity, free — or at least, comparatively free — of the emotional 
clouds of despair, on the one hand, and jubilation, on the other, 
with which the opinion was greeted at first. 

Whatever the opinion's merits mav have been in the field ot 
sociology (which is none of this Commission's concern), the 
opinion’s palpable faults as a matter of law become steadily more 
apparent. This paper is addressed to matters of law. It is our 
earnest contention that the Supreme Court erred grievously in the 
Brown case, that here the Court stepped across the line that divides 
constitutional interpretation from constitutional amendment. 

In the fifteen years immediately following adoption of the 
Fourteenth Amendment in 1868, seven court cases were brought 
to test the continuing power of the States to operate racially 
separate public schools. In each of these cases, Negro plaintiffs 
sought to obtain new rights of “equal protection." Precisely the 
same arguments that were to be presented to the Supreme Court 
in Brown were presented to the highest courts of Ohio, Indiana, 
Nevada, California, and New York seventy or eighty years earlier. 
Two Federal Circuit Courts also considered the identical question. 

These seven cases ought not to be disdained as "ancient history." 
When it comes to answering the question posed in iyu by the 
Supreme Court itself — what was the intention of the framers and 
adopters of the Amendment in terms of separate schools- — these 
seven cases arc fresh, pertinent, and completely relevant. 

Reasonably minded men will agree, we believe, after reading 
these cases, that it never was the intention of those who framed 
and adopted the Fourteenth Amendment to prohibit to the States 
the power to operate racially separate schools. If this be true, it 
follows that the Supreme Court exceeded its rightful authority in 
the Brown case, for a State power, once defined and universalis 
sanctioned, may be prohibited to the State only by amendment of 
the Constitution itself. 

This is how we see it. Far more importantly, this was long ago 
the view of able judges, it was the view of men who knew the 
background best. 

Jamks J. K it i'aium k, Chairman, 
May 17, iy6o. Publications Committee, 
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DID THE COURT 
INTERPRET OR AMEND? 

The Meaning of the Fourteenth Amendment, in 
Terms of a State's power to operate Racially 
Separate Public Schools, as defined by the Courts. 


GRI.AT danger to constitutional government 
lies in popular misunderstanding of its precise 
A methods and purposes. In many wavs the 

$s f * ^ I")* small minority who would treat the United 
A, A States Constitution as an archaic hindrance 
ro t | lc j r centralist purposes, and willingly 
would discard or subvert it, pose less threat than that far 
greater number who vocally support the Constitution, but 
who unwittingly approve or participate in actions that tend 
to destroy its protective features. 

One striking instance of this is to be found in the so-called 
school segregation cases. There are other instances, of course, 
but none perhaps as conspicuouslv in the public view nor so 
clear in dangerous implications. It is not the purpose of the 
Virginia Commission on Constitutional Government to argue 
the merits and demerits of racial segregation in any form, the 
problem is as old and as complex as man himself. It is our pur- 
pose, however, ro show that the Supreme Court, in order ro 
accomplish what it presumably thought was a worthwhile 
end, committed a breach of basic constitutional limitations. 
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J"lm C Calhoun slid fli.it just .is laws are w rirtcn rn restrain 
men, so consrirutions arc written to restrain governments. 
1 he framers of the United States Constitution had this goal in 
mind when they drafted the basic compact by which the 
Stares are bound in Union. They had fired the crucible of the 
Revolution with a great political ideal, that governments de- 
rive their just powers only from the consent of the governed; 
and newly freed from the tyrannies of the British crown, they 
did not propose to embrace a svstem that would permit fresh 
tyranny of domestic origin. 1 hus, our of the reservoir of the 
States inherent political powers, certain specific powers were 
to be delegated to the central government, but all powers not 
so delegated were to be retained, to the end that the people 
themselves, acting in their respective States, might control 
their own destinies. 

It was recognized, of course, that in time their compact, i.e., 
the Constitution, might require amendment, bur it was recog- 
nized also that it was as necessary to protect the Constitution 
from being amended bv the verv government it was designed 
to control as it was to establish controls on that government 
initially. Consistent with this grand plan for a federated union, 
Article \ was drafted carefully to preserve ultimate control 
of the Constitution in the States themselves. The agreement 
was that no change would be made in this most basic of all 
law without the consent of a full three-fourths of the States. 
Amendments could nor even be proposed without the ap- 
proval of two-thirds of each I louse of Congress, or as an al- 
ternative, without the approval of two-thirds of the States. 

1 he purpose of this deliberately restrictive procedure was 
plain: it was to protect a minority of the people, in a minority 
of the States, from the tyranny of simple majority rule. The 
framers realized, with magnificent vision, that similarities 
among the States would take care of themselves; the framers* 


concern was that the differences among the States be re- 
spected. And when it came to their fundamental law — to the 
Constitution itself — they wanted to be positive that changes 
in the compact were not made easily or impulsively. 

An understanding of the design and purpose of Article V 
is essential to an understanding of the position advanced in this 
paper. A Constitution docs not consist of empty words. A 
Constitution has meaning only as its words have meaning, and 
the plain meaning of Article V was, and is. that the States 
alone have the power to amend their compact. 

But words, it is said, often have different meanings, and it 
may be necessary to have them construed or interpreted by 
resort to the judicial function. Where, then, docs “interpreta- 
tion” of the Constitution end, and where docs “amendment” 
begin? Granted that courts have power to interpret; how is 
one to know when the necessary power to interpret has been 
corrupted into a usurped power to amend? 

The question answers itself if we return to the point of be- 
ginning: Words have meanings. And the words of a contractual 
instrument, as applied to particular events or conditions in the 
minds of the parties at the rime the instrument is agreed to, 
have a permanent meaning. Such a meaning is necessarily 
fixed. It becomes, in fact, the instrument itself, to alter it would 
be to alter the instrument itself. This is true even if some dis- 
agreement among the parties themselves led or forced them to 
have the Courts interpret the instrument and judicially estab- 
lish this meaning for them. If that original meaning, however 
determined, is to be abandoned, then it must be by consent of 
the parties and the instrument must be formally amended. 

Coming then to the point at hand we find that some of the 
words and phrases of the Fourteenth Amendment are, on the 
surface, rather nebulous. When men speak of a State's “abridg- 
ing a citizen's privileges or immunities," or of a State's denying 
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any person "due process of law,” or of a State's denying to 
any person within its jurisdiction the "equal protection of the 
laws,” it is fair enough to inquire what these apparently am- 
biguous phrases mean. 

I o answer these questions, one must go to the primary 
source. \\ hat did these words and phrases mean, as applied to 
particular situations, to the framers who drafted the Amend- 
ment and to the States that ratified it? If the meaning and in- 
tent can be established on this basis, the search is done. That 
meaning, so fixed, actually becomes and is the Constitution; 
and no effort to change that meaning can be legal unless it 
comes through the amendatory process provided in Article V. 
1 o contend otherwise would be to nullify the very purpose of 
the Constitution — the control of government. 

I his is nor an argument of disgruntled Southerners; it is an 
established maxim of law echoed in every accepted legal trea- 
tise on the subject. It is succinctly stated in Judge Cooley’s 
great work on Constitutional Limitations: 

A cardinal rule in dealing with written instruments is that they 
are to receive an unvarying interpretation, and that their practical 
construction is to lie uniform. A Constitution is not to he made to 
mean one thirty at one time, and another at some subsequent tune 
when the circumstances may have so changed as perhaps to make 
a different rule in the case seem desirable. A principal share of the 
benefit expected from written constitutions would be lost if the 
rules they established were so flexible as to bend to circumstances 
or be modified by public opinion. It is with special reference to 
the varying moods of public opinion, and with a view to purring 
the fundamentals of government bevond their control, that these 
instruments are framed; and there can be no such steady and im- 
perceptible change in their rule as inheres in the principles of the 
common law. 

A court or legislature which should allow a change in public 
sentiment to influence it in giving construction to a written con- 


stitution not warranted In’ the intention of its founders, would 
lie justly chargable with reckless disregard of official oath and 
public durv; and if its course could become a precedent, these in- 
struments would be of httle avail. The violence of public passion 
is quite as likclv to be in the direction of oppression as in any 
other; and the necessity for Hills of Rights in our mndatnetiia! 
Jaws lies mainly in the danger that the legislature will be influenced 
by temporary excitements and passions among tbe people to 
adopt oppressive enactments. \\ hat a court is to do. therefore, is 
to declare the law as written, leaving it to the people themselves 
to make such changes as new circumstances may reqii'rc. / hi 
meaning of the Constitution is fixed when it is adopted, and it is 
not different at any subsequent time when a Court has occasion to 
pass upon it. [I'mphasis supplied] 

Wlur “meaning of the Constitution" arc we searching tor 
here 2 We art undertaking to find the meaning of the Four- 
teenth \inetulment to the framers who drafted it and to the 
States that ratified it. in terms of ( i ) the power of ,i State to 
maintain racially separate public schools, and (if the right of 
an individual ro attend a school not segregated b\ law. 

This is a survey, it will be seen, to determine a boundary 
line — the line tb.tr separates the powers of government, or of 
society, from the rights of the individual citizen. It the meta- 
phor may be pursued lor a moment, it will be seen that some 
striking analogies can be found with the law of real propirtv . 
|usr as the precise bounds of wilderness tracts m.tv remain un- 
certain for a time, until it is necessary to fix them exactly, so 
the delineation of constitutional rights and powers may remain 
for a while obscure. It is only when some specific question is 
raised that the surveyors arc brought in with chain and transit, 
that titles arc examined w it h care, and that suit is filed to deter- 
mine precise metes and bounds. I bus A is told that bis author- 
ity extends to this point, and no farther; and R is told rb.it bis 
rights extend to tins point, and no farther, and In obedience to 
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rhis lawful process, order is established among contending 
parries. I lie line becomes fixed. It cannot be changed there- 
after except by consent of the parties. 

I rccisely this lawful process was followed long ago in set- 
tling the boundary here under study'. Prior to adoption of the 
Fourteenth Amendment, the States individually possessed a 
vast domain of political power; it was as if they held all land 
stretching to some unmapped mountain range. The Amend- 
ment reduced this holding drastically. Now the States were 
prohibited from doing certain things they had had power to 
do before. I he effect of this constriction, obviously, was to 
expand the area of liberty possessed by the individual in his 
relationship to the State. 

At one e a specific question arose. Plainly', the States prior to 
iStiK had possessed the power, and had exercised the poxver, 
to operate racially separate public schools. With the execution 
of rhis constitutional deed, had the power noxv been taken 
from them? Just as plainly, the Negro prior to iSrtS had pos- 
sessed no right to attend school on a non-segregafed basis. In 
this metaphorical transfer of political property, had he now 
acquired that right? 

So die sur\ eyors were called in, and the title examiners xvere 
called in, and the questions were answered and the lines were 
fixed in the only orderly way these boundaries can be fixed, 
ami that is by judicial determination. 

W irliin fifteen years after adoption of the Fourteenth 
Amendment, while the understandings and intentions and cir- 
cumstances of the instrument were fresh in everyone’s mind, 
seven cases were decided on rhis specific question of right and 
power. l ive of these decisions xvcrc written by the highest 
courts of Ohio, Indiana, Nevada, California and New’ York. 
Two of them xvcrc written by Federal courts, one in Ohio, the 
other in Louisiana. These cases so clearly established the mean- 


ing of the Fourteenth Amendment in regard to racially sepa- 
rate public schools that the Supreme Court of the L nired 
States later coulc dismiss the question as settled beyond fur- 
ther argument. 

In OHIO: 

The first of these cases was Gjrncs v. McCmw, 21 Ohio 
198, decided in December, 1871. Ohio's school laws at this 
rime required that each township or district have one or more 
common schools for its children. However, these laws also 
classified and separated pupils by race and permitted adjoining 
townships or districts, if they had only a few Negro children, 
to form a joint school district and operate one school for the 
colored children in both original districts. Plaintiff's children. 
Negroes, were refused instruction in the established white 
school in the district in which they resided, and they refused 
to attend the school established in the joint district tor colored 
children. Games sought a w rit of mandamus to compel ad- 
mission of his children to the white school. Basing his case 
squarely on the Fourteenth Amendment, his attorney pre- 
sented these arguments: 

[ The | school law discriminates against colored children. 

The statute providing lor the classification of school children 
according to color, or at least that part of it which would, as in 
this instance, compel colored children to go outside of the limits 
of the subdistrict in which thev reside, to attend school, and. in 
certain contingencies, debar them from the privileges of common 
schools altogether, cannot he enforced without abridging the 
privileges of citizens within the meaning of the amendment to the 
Constitution. Again, the enforcement of this law would he a vio- 
lation of this amendment, because it would compel a certain class 
of citizens to submit the management and control of their school 
fund to a hoard not chosen by themselves, while it secures to 
another class the privilege of having their proportion of the school 
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school established for colored children in the |oint district, and 
that they rightfully refuse them instruction in the school for 
white children in subdistrict number nine. 

It is quite apparent from this stare of the case, that the proceed- 
ing is brought, nor because the children of the plaintiff are ex- 
cluded from the public schools, bur to test the right of those hav- 
ing charge of them to make a classification of scholars on the basis 
of color. This is the principal question in the case, and we propose 
to consider it without reference to the question made as to the 
proper parties to the proceeding, for, in the view uc take of the 
case, this becomes unnecessary. 

The system of public education in Ohio is the creature of the 
constitution and statutory laws of the State. The constitution pro- 
vides that “it shall he the duty of the General Assenihlx to pass 
suitable laws * * * • to encourage schools anil the means of instruc- 
tion.” ( Art. i, sec. 7.) Again, it provides that “The General As- 
sembly shall make such provision, bv taxation or otherwise, as. 
with the income arising from the school trust fund, will secure a 
thorough and efficient system of common schools throughout the 
State.” (Art. ft, sec. 

It is left to the discretion of the General Assembly, in the exer- 
cise of the general legislative power conferred upon ir, to deter- 
mine what laws are “suitable” to secure the organization and man- 
agement of the contemplated system of common schools, without 
express restriction, except that “no religious or other sect or sects 
shall ever have any exclusive riglu to, or control of, am part of 
the school funds of the State.” (Art. ft. sec. :.) 

Under these powers and requirements of the constitution, the 
General Assembly has attempted to organize, by “suitable laws,” 
an “efficient system of common schools.” for the purpose (as ex- 
pressed in the ft ;d section of the act of iK<?) “of affording the 
advantages of a free education to all the youth of this State.” 

As to the validity of the provisions of this section wc express 
no opinion further than is ncccvsarx to the determination of this 
ease, in which it clearly appears that the clauses applicable to it 
did not operate to exclude the colored children of that locality 
from a common school ediu ation equal to that o| the other youth. 

V 



Wire tins ii"t the l.nt, more doubt would .him. f tut ulare Noth 
classes of chililrcn. as in the ease before ns. enjoy substantially 
cijual advantages in dilFerent schools, and the separate school for 
colored children is clearly authorized by the statute, the only 
doubt that arises is as to the constitutional validity of the law 
which authorizes such separation on the basis of color: and that 
is the real question in this ease. 

1 lie constitution confers the legislative power of the State 
upon the General Assembly, and "that includes all legislative 
Power which the object and purposes of the State government 
may require; and we must look to other provisions of the con- 
stitution to sec how far. and to w bar extent, legislative discretion is 
qualified or restricted.” (Per Gholson, J. in Baker v. The City of 
C incinnati, 1 1 Ohio Sr. 542.) 'I lie constitution contains no restric- 
tions upon the "legislative discretion," in regard to the classifica- 
tion of the youth ol the Stare lor school purposes. Those, then, 
enjoying equal privileges with all. cannot complain of a want of 
power to regulate the manner in which such privileges shall be 
enjoyed, for in this, as in all eases, the legislature has the power to 
regulate, for the general good, the mode in which parties shall 
enjoy their rights, without coming in conflict with any of those 
constitutional principles which arc established for the protection 
of private rights. ' 

out the question of legislative power to authorize the classifica- 
tion of the youth of the State for school purposes on the basis of 
color, has been determined by the Supreme Court of this Stare, 
both under the present constitution and that of 1S02. The 25th 
section of the bill of rights in the latter contains express provisions 
guaranteeing “equal participation” to all in the schools endowed, 
in w hole or in part, from the revenue arising from donations made 
by Cnited States for the support of schools. But it was held in 
1 he State ex rel. esc. v. The City of Cincinnati, ( ig Ohio 178), 
that, inasmuch as "the whole subject of organizin',' and regulating 
schools is very properly left to the General .Assembly in the 
exercise of its legislative powers.” an act to authorize the establish- 
ment of separate schools for the education of colored children was 
constitutional; and it was said bv Hitchcock. C. |.. in that case, 
that, as a matter of policy, it is unquestionably better that the 
white and colored youth should be placed in separate schools, and 


that the school fund should be divided to them in proportion to 
their numbers.” After this expression of opinion by that eminent 
judge, we might at least hesitate to conclude, that the classification 
of the youth of the State for school purposes, on the basis of color, 
was an unauthorized or unreasonable exercise of the legislative 
discretion in the regulation of the public schools of the State. 

But in Van Catnp v. The Board of Education of Logan, (<> Ohio 
St. 406), the question under consideration was expressly deter- 
mined by this court, upon the original statute, which, so tar as 
material to the question, was the same as that under which the 
classification was made in this case. In that ease the legislative 
power of classification on the basis of color was sanctioned, and 
it was held, that, inasmuch as the statute "is a law of classification 
and not of exclusion," colored children “arc not. as of right, en- 
titled to admission into the common schools set apart under said 
act for the instruction of w hite youths.’ I he application, how- 
ever, made in that case, of the principle settled by it. we are not 
required to approve or disapprove in this, for in that ease there 
had not been, as there was in this, a separate school established for 
colored children. 

It would seem. then, that under the constitution and laws of this 
State, the right to classify the youth of the State for school pur- 
poses. on the basis of color, and to assign them to separate schools 
for education, both upon well recognized legal principles and the 
repeated adjudications of this court, is too firmly established to 
be now judicially disturbed. 

Bur it is claimed that the law authorizing the classification in 
question contravenes the provisions of the 14th Amendment of the 
Constitution of the L nited States, and is. therefore, abrogated 
thereby. 

The section of the amendment relied upon is as follows: 

"Skction 1. All persons born or naturalized in t lie l nited Stares, 
and subject to the jurisdiction thereof, arc citizens of the l nited 
Stares and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the l nited States, nor shall any State deprive 
any person of life, libcrtv or property without due process of law. 
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nor dem to .itn person u itlnn its jurisdiction rlu* equal protection 
of the law s.‘ 

Unquestionably all doubts, w heresoever they existed, as to the 
citizenship of colored persons, and their right to the “equal pro- 
tection ot the laws,” are settled by this amendment. But neither of 
these was denied to them in this State before the adoption of the 
amendment. At all events, the statutes classifying the youth of the 
State for school purposes on the basis of color, and the decisions 
of this court in relation thereto, were not at all based on a denial 
that colored persons were citizens, or that they are entitled to the 
equal protection of the laws. It would seem, then, that these pro- 
visions of the amendment contain nothing conflicting with the 
statute authorizing the classification in question, nor the decisions 
heretofore made touching the point in controversy in this case. 
Nor do w e understand that rile contrary is claimed by counsel in the 
case. But the clause relied on, in behalf of the plaintiff, is that w liich 
forbids any State to "make or enforce any law w Inch shall abridge 
the privileges or immunities of citizens of the United States," 

This involves the enquiry as to what privileges or immunities 
arc embraced in the inhibition of this clause. We are not aware 
that this has been as yet judicially settled. The language of the 
clause, however, taken in connection with other provisions of the 
amendment, and of the Constitution of w Inch it forms a part, 
affords strong reasons for believing that it includes only such 
privileges or immunities as are derived from, or recognized by, 
the Constitution of the United States. A broader interpretation 
opens into a field of conjecture limitless as the range of speculative 
theories, and might work such limitations of the power of the 
States to manage and regulate their local institutions and affairs as 
were never contemplated by the amendment. 

If this construction be correct, the clause has no application to 
this case, for all the privileges of the school system of this State 
arc derived solely from the constitution and laws of the State. If 
the General Assembly should pass a law repealing all laws creat- 
ing and regulating the system, it cannot be claimed that the 14th 
Amendment could be interposed to prevent so grievous an abridge- 
ment of the privileges of the citizens of the State, for they would 
thereby be deprived of privileges derived from the State, and not 
of privileges derived from the United States. 


But we need not now further discuss this point, as the true 
meaning and exact limits of the clause in question are not neces- 
sarily involved in this case, lor, conceding that the 14th Amend- 
ment not only provides equal securities for all. but guarantees 
coualitv of rights to the citizens of a State, as one of the privileges 
of citizens ofthc United States, it remains to be seen whether this 
privilege has been abridged in the case before us. 1'hc law in ques- 
tion surely docs not attempt to deprive colored persons of any 
rights. Ori the contrary it recognizes their right, under the con- 
sl notion of the State, to cquaf common school advantages, and 
secures to them their equal proportion of the school fund. It only 
regulates the mode and manner in which this right shall be en- 
joyed by all classes of persons. The regulation of this right arises 
from the necessity of the case. Undoubtedly it should be done in 
a manner to promote flic best interests of all. But this task must, 
of necessity, be left to the wisdom, and discretion ot some proper 
authority. The people have committed it to the General Assembly, 
and the presumption is that it has discharged its duty in accord- 
ance with the best interests of all. At all events, the legislative 
action is conclusive, unless it clearly infringes the provisions of the 

Constitution. _ . . 

At most, the 14th Amendment only affords to colored citizens 
an additional guaranty of equality of rights to that already secured 

by the constitution of the State. ... , 

'The question, therefore, under consideration is the same that 
has as we have seen, been heretofore determined in this Stare, 
tint 1 classification of the youth of the State for school purposes 
upon anv basis which docs not exclude cither class from equal 
school advantages, is no infringement of the equal rights of citi- 
zens secured by the constitution of the State. 

We have seen that the law, in the case before us, works no sub- 
stantial inequalirx of school privileges between the children of 
both classes in the locality iff the parties. I ndcr the lawful regula- 
tion of equal education. I privileges, the cluM.cn ot each Gass are 
required to attend the school provided for them, and to which 
,| U y are assigned bv those having the lawful official control ot all. 
The plaintiff, tlu-n. cannot claim that his privileges arc abridged 
on the ground of inequality of school advantages for Ins children. 
Nor tail lie dictate vvltcie lus children shall be instructed, or what 
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teacher shall perform that office, without obtaining privileges not 
enjoyed by white citizens. Equality of rights dues nut involve the 
necessity of educating white and colored persons in the same 
school, any more than it does that of educating children of both 
sexes in the same school, or that different grades of scholars vrust 
be kept in the same school. Any classification which preserves sub- 
stantially equal school advantages is not prohibited by cither the 
State or Federal Constitution, nor would it contravene the pro- 
visions of either. There is, then, no ground upon which the plain- 
tiff can claim that his rights under the Fourteenth Amendment 
have been infringed. | Kmplvasis supplied | 

The action of the defendants was warranted by the authority 
conferred by the Ciencral Assembly in the exercise of its constitu- 
tional powers, "\\ here the power w hich is exercised is legislative 
in its character, the courts can enforce only those limitations 
which the Constitution imposes, and not those implied restrictions, 
which, resting on theory only, the people have been satisfied to 
leave to the judgment, patriotism, and sense of justice of their rep- 
resentatives." Cooley’s Con. Lim, 1*129). 

In NEVADA: 

In 1872, the Supreme Court of Nevada had before it the 
question of whether racial classification in public schools con- 
travened the provisions of the Fourteenth Amendment. (State 
ex rel Stonrmeyer v. Duffy, 7 Nevada 34: ) The colored plain- 
tiff raised some arguments identical to those advanced by- 
Negro petitioners in 1953 and 1954, viz: 

V. The separation of the children in the public schools, on ac- 
count of race or color, is in the nature of caste, and is a violation 
of equality. It is clear that the trustees mav classify scholars ac- 
cording to age and sex, for these distinctions are inoffensive and 
recognized as legal; or according to their moral and intellectual 
qualifications, because such a power is necessary to the govern- 
ment of schools. Hut the legislature cannot assume, without indi- 
vidual examination, that an entire race possess certain moral or 
intellectual qualities, which renders it proper to place them all in 


a school by themselves. Nor is it any good answer to say r that 
separate schools may be established for their instruction, because 
such separate schools are not the public schools designed by the 
constitution. 

VI. The attempt to discriminate against and to abridge and im- 
pair the rights of colored citizens, comes with bad taste from the 
^tatc of Nevada. It will lie remembered that this State was or- 
ganized in the midst of a great war, fought for the enfranchise- 
ment of the slaves and foi the establishment of the great doctrine 
that all men are free and equal, and that, in that contest, this State 
enthusiastically supported that doctrine. It will be further remem- 
bered, that this State, with the utmost alacrity, ratified the I hir- 
teenth. Fourteenth and Fifteenth amendments to the United 
States Constitution, the object and intent of which were to declare 
and fix the absolute equality of all men before the law, 

'Flic case was decided on other points, but the Nevada 
court’s broad answer to the foregoing argument is clear: 

. . . While on the one hand they may not deny to any resident 
person of proper age an equal participation in the benefits of the 
common schools; and \x bile in the present case upon the facts pre- 
served. the defendants should have admitted the relator into the 
public school in question, vet. on the other hand, it is perfectly 
within their power to send all blacks to one school, and all whites 
to another; or. w ithout multiplving words, to make such a classifi- 
cation, whether based on age, sex, race, or any other existent con- 
dition. as mav seem to them best. \‘an Camp v. Hoard of Educa- 
tion of l.ogan, 9 O. S. 4of>; Roberts Boston, 5 Cush. 10K. 

Whether it be well or ill to classify or divide, on cither or all 
of the conditions suggested, or upon any other, is entirely within 
the discretion of the trustees, acting intelligently within their 
powers. 

In CALIFORNIA: 

Apparently unwilling to accept these precedents, a Califor- 
nia resident two years later challenged the legality of school 
segregation under the Fourteenth Amendment. W’arJ v. Flood, 
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48 California 36 (1874). I Ic, too, presaged events to come by 
reference to sociological and intemarional implications, as fol- 
lows: 

1 his is a ease which can hardly he argued, any further than its 
statement alone is an argument. It is admitted now, hv the highest 
masters of thought, even among theologians, that the existence of 
God himself cannot be proved, nor the durv of children to love 
and cherish their parents, nor that of general benevolence. But we 
know that God exists, and that these dunes are of imperative ob- 
ligation. We know that persons of African descent have been 
degraded by an odious hatred of caste, and that the Constitution 
of the United States has provided that this social repugnance shall 
no longer be crystallized into a political disability. This was the 
object of the fourteenth Amendment, and its terms are above 
being the subject of criticism. W e know, too, that a Stare must 
always have laws equal to its obligations. This w as always true as a 
proposition of municipal law. The world is still ringing w ith the 
echoes of its announcement as a proposition of the public law of 
nations, by the highest tribunal that ever existed in the world, 
which has just closed its session at Geneva. 

The Supreme Court of California, speaking through Chief 
Justice Wallace, met the issue head on: 

Nor is it perceived that the State law in question, in obedience 
to which the respondent proceeded, is obnoxious to those provi- 
sions of the Fourteenth Amendment to the Federal Constitution 
securing the privileges and immunities of citizens of the United 
States, and protecting all persons against the deprivation of life, 
liberty or property, without due process of law. That Amend- 
ment, so far as claimed to lie material ro the question, is as follows: 
"No Stare shall make or enforce any law which shall abridge the 
privileges anti immunities of citizens of the United States. Nor 
shall any State deprive any person of life, liberty or property, 
without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws." 

1 lie last clause ol so much of the Amendment as has been 


recited, however, forbids the Stare to "denv to anv person within 
its jurisdiction the equal protection of the laws," and it remains to 
inquire if the stature of the State, providing for a system of com- 
mon schools, in so far as it directs that schools shall he maintained 
for the education of colored children separate from those provided 
for the education of white children, be obnoxious to this portion 
of the Federal Constitution. 

The opportunity of instruction at public schools is afforded rhe 
youth of rhe Stare by the stature of the State, enacted in obedi- 
ence to the special command of rhe Constitution of the State, 
directing that the l egislature shall provide for a system of com- 
mon schools, by which a school shall lie kept up and supported in 
each district, at least three months- in every year. ere. (Art. 10, 
Sec. a.) The advantage or benefit thereby vouchsafed to cacl. 
child, of attending a public school is, therefore, one derived and 
secured to it under rhe highest sanction of positive law. It is. there- 
fore. a right — a legal right — as distinctively so as the vested right 
in property owned is a legal right, and as suc h it is protected, and 
entitled ro he protected by all the guarantees by w hich other legal 
righrs are protected and secured to the possessor. 

The clause of the Fourteenth Amendment referred ro did nor 
create anv new or substantive legal right, or add to or enlarge the 
general classification of rights of persons or things existing in anv 
State under the laws thereof. It. however, operated upon them as 
ir found them already established, anil it declared in substance 
thar. such as they were in each Stare, they should he held and 
enjoyed alike by all persons within its jurisdiction. The protection 
of law is indeed inseparable from the assumed existence of a recog- 
nized legal right, through rhe vindication of w hich the protection 
is to operate. To declare, then, thar each person within the juris- 
diction of the Stare shall enjoy the equal protection of its laws, is 
necessarily ro declare thar rhe measure of legal rights within the 
State shall he equal and uniform, and the same for all persons 
found therein— according to the respective condition of each 
each child as all other children — each adult person as all other 
adult persons. 

But we do not find in the Net of April. 1K-0. providing for a 
system of common schools, which is substantially repeated in the 
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Political Code now in force, anv legislative attempt (to exclude 
\ r cgrocs|; nor do we discover that the statute is, in anv of its 
provisions, obnoxious to objections of a constitutional character. 
It provides in substance that schools shall be kept open for the 
admission of white children, anil that the education of children of 
African descent must be provided for in separate schools. 

In short, the policy of separation of the races for educational 
purposes is adopted by the legislative department, and it is in this 
mere policy that the counsel for the petitioner professes to discern 
“an odious distinction of caste, founded on a deep-rooted preju- 
dice in public opinion." Hut it is hardly necessary to remind coun- 
sel that we cannot deal here with such matters, and that our duties 
lie wholly within the much narrower range of determining 
whether this stature, in whatever motive it originated, denies to 
the petitioner, in a constitutional sense, the eipial protection of the 
laws; and in the circumstances that the races arc separated in 
the public schools, there is certainly to be found no violation of the 
constitutional rights of the one race more than of the other, and 
we see none of cither, for each, though separated from the other, 
is to be educated upon eipial terms with that other, and both at the 
common public expense. 

A question similar to this came before the Supreme Judicial 
Court of the State of Massachusetts in is'40 ( Roberts v. The City 
of Ho sum. < Cushing K. n/%). and was determined by the Court 
in accordance with the views just expressed bv us. That was an 
action on the case brought bv a colored child against the ctrv to 
recover damages claimed by reason of her exclusion from a public 
school as a pupil. It appeared that primary schools to the number 
of about one hundred and si\r\- were maintained for the instruc- 
tion of children of both sixes between five and seven years of age, 
and that of these schools two were appropriated to the exclusive 
instruction of colored children, and the residue to rlu exclusive 
instruction of white children. It also appeared that the plaintiff 
had been excluded from the primary school nearest her father's 
residence, w Inch w as a school dev oted exclusively to the instruc- 
tion of white children, and that the school appropriated to the 
education of colored children nearest her father’s residence w as 
about a fifth of a mile more distant therefrom than was the school 
from xvhich she had been excluded. I he Constitution of the State 


of Massachusetts contained the following clauses, which were 
relied upon by the counsel for the plaintiff to show that the separa- 
tion of colored from xv hire children for educational purposes was 
not justified by law. (Part 1, Art. 1:) “All men arc born free and 
equal, and luxe certain natural, essential and inalienable rights; 
among which max' be reckoned the right of enjoying and defend- 
ing their lives and liberties, that of acquiring, possessing and pro- 
tecting property, in fine, that of seeking and obtaining their safety 
and happiness. Art. ti: No man nor corporation or association of 
men, have an\ - other title to obtain advantages nr particular and 
exclusive privileges distinct from those of the community’, than 
what arise from consideration of services rendered to the pub- 
lic." * * ' 

It will be seen that the language of the Massachusetts Constitu- 
tion prohibiting "particular and exclusive privileges," xvas fully as 
significant, to say the least, in its bearing on the general question 
in hand as is that of the Fourteenth Amendment of the Federal 
Constitution, securing “the equal protection of the laws." 

The argument of the counsel for the plaintiff in the Massa- 
chusetts case, much like that of the counsel for the petitioner here, 
was that the separation of the races for educational purposes, “is 
the occasion of inconveniences to colored children, to which they 
would nor be exposed if thex* had access to the nearest public 
schools; it inflicts upon them the stigma of caste; and alrhough the 
matters taught in the rxvo schools may be precisely the same, a 
school cxclusivclx' devoted to one class must differ essentially, in 
its spirit and character, from that public school known to the law, 
where all classes meet together in equality.” 

The opinion of the Court, delivered by Mr. Chief Justice Shaw, 
maintained the rightful authorin’ of the school committee, to 
scpararc the colored children from the w hire children in the public 
schools of the citx - of Boston, and in the course of the opinion, the 
learned Chief Justice remarked as follows; 

“It will be considered that this is a question of poxver. or of the 
legal authorin' of the committee intrusted by the tin - with this 
department of public instruction; because if they have the legal 
authority, rhe expediency of exercising it in anx- particular way is 
exclusively xvith them. The great principle advanced by rhe learned 
and eloquent advocate of the plaintiff, is that by the Constitution 
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mill l.iws of .Massachusetts, all persons, without distinction of age 
or sex, birth or color, origin or condition, arc equal before the law. 
This, as a broad general principle, such as ought to appear in a 
declaration of rights, is pcrfcctlv sound; it is not only expressed in 
terms, bur pervades and animates the w hole spirit of Our Constitu- 
tion of free government. Hut when this great principle comes to 
be applied to the actual anil various conditions of persons m so- 
ciety, ir will not w arrant the assertion that men and women are 
legally clothed with the same civil and political powers, and that 
children anti adults are legallv to have the same functions and be 
subject to the same treatment; bur onlv that the rights of all, as 
they are settled anil regulated bv law. are ctpiallv entitled to the 
paternal consideration and protection of the law. for their main- 
tenance anil security. What those rights are, to w hich individuals 
in the infinite variety of circumstances bv which they are sur- 
rounded in society are entitled, must depend on Inis adapted to 
their respective relations and conditions. . . . 

1 he committee, apparently upon "treat deliberation, hai e come 
to the conclusion that the good of both classes of schools will be 
best promoted by maintaining the separate primary schools for 
colored and for white children, and we can perceive no ground to 
doubt that this is the honest result of their experience and judg- 
ment. It is urged that this maintenance of separate schools tends to 
deepen and perpetuate the odious distinction of caste, founded on 
a deep-rooted prejudice in public opinion. This prejudice, if ir 
exists, is not created by law, and probably cannot be changed by 
law. \\ herher this distinction and prejudice, existing in the opin- 
ion and feelings of the community, would not be as effectually 
fostered by compelling colored and white children to associate 
together in the same schools, may well be doubted; at all events, 
ir is a fair and proper question for the committee to consider and 
decide upon, having in view the best interests of both classes of 
children placed under their superintendence; and we cannot say 
that their decision upon ir is not founded on just grounds of 
reason and experience, anil in the results of a discriminating anil 
honest judgment.” 

We concur in these views, and they arc decisive of the present 
controversy. In order ro prevent possible misapprehension, how- 
ever, we flunk proper to add that in our opinion, and as the result 


of the views here announced, the exclusion of colored children 
from schools where white children attend as pupils, cannot be 
supported, except under the conditions appearing in the present 
ease, that is, except where separate schools arc actually maintained 
for the education of colored children; and rb.u. unless such sepa- 
rate schools be in fact maintained, all children of the school dis- 
trict. whether white or colored, have an equal right to become 
pupils at any common school organized under the laws of the 
State, and have a right to registration and admission as pupils in 
the order of their registration, pursuant to the provisions of sub- 
division fourteen of section i/>i~ of the Political (-ode. 

In INDIANA: 

Thar same year the Supreme Court of Indiana w is called 
upon to decide the issue. (Cory cl il. v. ( arrer. Ind. 
1X-4C The court’s opinion hv Mr. Justice Hiiskirk represented 
extensive research into the held of State and federal relations, 
and the court's conclusions and citations of authority merit 
respectful attention today. 

Having decided that the Constitution of the State of In- 
diana did not prohibit racial segregation in the public schools, 
the Court said: 

the next step is to find out the extent of its qualification or 
change hv the Constitution of the Timed States. 

Section : of article 4 of the Constitution of the Cnired States 
declares, that "the citizens of each State shall he entitled to all 
privileges and immunities of citizens in the several States. 

This section, at an early date, received a construction in the 
case of Cm fid. i v Coryell, which has ever since been recognized 
and approved. It relates only to “those privileges anil immunities 
which arc fundamental.” and which may all be comprehended 
under the follow ing heads “Protection by the government, with 
the right to acquire and possess property of every kind, and to 
pursue and obtain happiness and safety, subject, nevertheless, n> 
such restraints as the government may prescribe for the general 
gond of the w bole 
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In the SI. High ter- 1 1 ousc (.list’s, the Supreme Court of the United 
St:ires snid: “Irs sole purpose \v;is to declare to the several States, 
that whatever those rights, as you grant or establish them to your 
ow n citizens, or as you limit or qualify, or impose restrictions on 
their cxcicise, the same, neither more nor less, shall be the measure 
of the rights of citizens of other States within your jurisdiction." 
If did not compel the State, into w hich the citizen of another State 
removed, to allow him the exercise of the same riglirs which he 
enjoyed in the Stare from which he removed. Corflcld v. Coryell, 
4 W ash. C. C. 371; Slaughter-House Cases, it; Wal. j 6 . 77; Brad- 
-:d! v. / he State. if> Wal. 140; U’ard v. Maryland. 12 Wal. 440; 
Conner v. F.lliott, is I low. jyi; Rrovt v v. State of Md„ 1 2 Wheat. 
44S, 440; People v. Brady, 40 Cal. 198; Story Const., secs. 1805, 
iKoi'i; Cooley Const. I.im. 1 <. iz>, Potter’s Dwarris on Srat. 
Sis, s-h\ Sears v. / he Board, etc., }Z) Ind. The Icfjcrsonz’ille, 
etc., R. R. Co. \. Hendricks, 41 Ind. 48. 

It is well settled by repeated decisions of the Federal and State 
cooks, that with the exception of the limitations imposed upon 
the powers of the States bv section in of article 1 of the Constitu- 
tion of the Cnitcd States, the several States were left as before the 
federal l nion was formed, with full power to declare the rights 
of their citizens, wirhotir interference from the Federal Govern- 
ment. 

It is a familiar rule of construction of rite Constitution of the 
l nion. that the sovereign powers vested in the State governments 
by their respective constitutions, remain unaltered and unimpaired, 
except so far as they were granted to the government of the 
United States. In one of the Stares of the Union, colored children 
were entitled to admission into schools for white children, and to 
be taught with w hite children, and vet. if a person residing in 
such State should remove into some other State, where such right 
is denied, the right so exercised in the Stare from which the person 
removed would be lost, because ir was not one of those funda- 
mental rights which accompany the person, but a domestic regu- 
lation exclusively within the constitutional and legislative power 
of each Stare, and to be regarded in the nature' of a domestic 
regulation necessary for the good of the whole people, or which 
the good of rhe people of one Stare, in their sovereign judgment, 
required to be different from the regulation in another, ns best 


securing "the general comfort and prosperity of the State." Story 
Const., secs. 1 154. 1409; Cooley Const. Lint. 57.0 574'* 2 Fenr Com. 
-1; 2 Op. Att’v Gcn’I. 4: A. Connuanzi'caltb v. Alger. 7 Cush. 84; 
The City of Sen- York v. Miln, 11 Pet. iw; Slaughter-House 
Cases, ifi Wal. 62; Bradzccll v. The State, U, Wal. t to; I hayer v. 
Hedges, zz Ind. 2*:; Potter’s Dwarris on Star. tt2, 4 ' : > 4 '^* 4 / "- 

It is very plain that rhe Tenth Amendment of the Constitution 
of the United States cannot receive such construction as will aid 
the claim of the appellee. Ir declares, that “the powers nor dele- 
gated to t he United States bv the Constitution, nor prohibited by 
it to the Stares, arc reserved to the States respectively, or to the 
people;" atul the power to fix the qualifications of the citizen of 
the State, and to establish his rights in the State, is one of the 
powers expressly reserved to the State by this amendment, tot 
there is no express limitation of the power of the States in the 
Federal Constitution in this respect, as it then stood, and such limi- 
tation could not exisr without express mention. Rawle Const. S4. 

Story Const., sec. 1904; Works of Webster, vol, 1. p. 522-, 
Cooley Const. I.im. 10; Federalist. 140, Slaughter-House Cases, if, 
Wal. *70. -1. 72. Barron v. l/,n«r. etc.. 7 Per. 241; Smith v. 
State of l 18 I low. -1; Ben-car v. The Cnmmonvecalth, * Wal. 
4-;; Barker v. The People. \ Cow. James v. The Connnon- 
zvealth, 12 S. & R. 220; Jane v. Commotr.eeaUh, ; Met. Ky. tS; J.in- 
cnln v. Smith, z~ Vf. tt* 1 *; II arren v. i'aut, 22 Ind. 27^'* hhe State, 
er rel. I.akcy, v. Carton. 42 Ind. 1. 

That the views hereinbefore expressed correctly represent the 
relative powers of the Federal an. I Stan governments at the close 
of the great civil war. and until after rhe ratification of the amend- 
ments to the Constitution of the United ‘states, which followed 
the termination of that contest, cannot, we think, be successfully 
controverted. 

Wc next proceed to determine whether such amendments, or 
either of them, have worked a change, and. if they have, ro what 
extent. 

The Thirteenth \nu-ndnicnr w is proposed by Congress on the 
1st day of February, isv.t, ind dci larcd bv the Secretary of Stare 
to have been ratified December i'*tb, It declares that neither 

slavery nor involuntary servirude. except as a punishment for 
crime whereof the parts’ shall have been duly convicted, shall 





exist within the United States, or anv place subject to their juris- 
diction;” and “Congress shall have power to enforce this article 
hv appropriate legislation." 

I his amendment w as to prevent anv question in the future as 
to the clTcct of the w ar ami the President's proclamation of eman- 
cipation upon slavery; and its obvious purpose tic as, to forbid all 
shades and conditions of African slavery. Slaf^tfien-ft^use Cases, 

16 Wnl. 6K, t',,). 

It had no other office, and its real ctTecr wav More, for the future 
than the present. As to the matter of social and poliiticaf rights, the 
African was left just w here section article i, of our State con- 
stitution left him. and subject to all the inconveniences and burdens 
incident to lus color and race, except his former one of scrvinidc. 
He was a person whose place and office, in the body politic, was 
vet to be designated and established. He possessed no political 
rights, in the usual and proper sense of that term, through, or had 
none conferred by, this enactment. . . . 

1 he fourteenth Amendment to the federal Constitution was 
proposed by Congress Julv iAth. and declared hv the Secre- 
tary of Stare to have been ratified Julv :Krh. iHtSS. It consists of 
several sections, but section i is the only one necessary to this ex- 
amination. It declares, that “all persons horn or naturalized in the 
I’nircd States and subject to the jurisdiction thereof, are citizens 
of the United Srates and of the State w herein tliev reside. N'o State 
shall make or enforce anv law which shall abridge the privileges 
or immunities of citizens of the I'nited States, nor shall anv State 
deprive anv person of life, liberrx', or properrv, w ithout due proc- 
ess nf law. nor denv to anv person within its jurisdiction the equal 
protection of the laws." 

This section can better lie understood or construed, by dividing 
md considerin'! it in four paragraphs or clauses, the last, however, 
being a mere re-starement of what precedes it: 

First. “All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are cirizens of the United States 
and of the State wherein they reside.” 

In the Slaughter- Home ('.nes. the Supreme Court of the United 
Stares snvs this is a declaration "that persons may lie citizens of the 
United Stares without regard to their citizenship of a particular 
State, and it overturns the Hrcd Scott decision hv making all per- 
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mn-s born within the United Stat s and subject to its jurisdiction 
citizens of the United States. That its main purpose w as to estab- 
lish the citizenship of the Negro can admit of no doubt. 1 he pbra.se. 
‘subject to its jurisdiction,’ was intended to exclude from its op- 
eration children of ministers, consuls, and citizens or subjects tit 
foreign states born within the United States." It recognizes and 
establishes a "distinction between citizenship of the Lmred . rates 
and citizenship of a State." "Not only may a man he a citizen of 
the United States without being a citizen of a State, but an im- 
portant element is necessary to convert the former into the latter 
lie must reside within the State to make him a citizen of it. but it 
is only necessary that he should he born or naturalized m the 
United States to' he a citizen of the Union. It is quite clear, thin 
that there is a citizenship of the United Srates, and a citizenship 
of a State, which arc distinct from each other, and which depend 
upon different characteristics or circumstances in the individual. 
Hence, a Negro may be a citizen of the United States and reside 
without its territorial limits, or within some one of the territories, 
but lie cannot be a citizen of a State until lie becomes a bona I iJt 
resident of the State. 

Second. “No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the Unitev 

St This clause does not refer to citizens of the States. It embraces 
only citizens of the United States. It leaves out the words citizen 
of the State," W Inch is so carefully used, and used in conrrudistnu 
non to citizens of the United States, in the preceding sentence It 
places the privileges and immunities of citizens of the L mud 
States under the protection of the Federal Constitution and leaves 
the privileges and immunities of citizens of a State under the pro- 
tection of the State constitution. This is fully shown hv the re- 
cent decision of the Supreme Court of the l mted Stares in the 

Slait vkter-H ouse Cases, ifi A\ al. 36. _ . , . 

Mr Justice Miller, in delivering the opinion of the court and m 
speaking in reference to the clause under examination, says: 

"It is a little remarkable, if this clause was intended as a protec- 
tion to the citizen of a State against the legislative power of his 
own State, that the word citizen »t the State should he left out 


25 



when u is so carefully used. .iml used m contradistinction to citi- 
zens of the United States, in the verv sentence which precedes it. 
It is too clc.ii tor argument that the change in phraseology was 
adopted understaiulingly and with a purpose. 

“Of the privileges and immunities of the citizen of the United 
States, and of the privileges and immunities of the citizen of the 
State, and what they respectively are, we will presently consider; 
but we wish to state here that it is only the former which arc 
placed by this clause under the protection of the Federal Con- 
stitution, and that the latter, whatever they may be, arc not in- 
tended to have any additional protection by this paragraph of the 
amendment. 

“If, then, there is a dilTcrcncc between the privileges and im- 
munities belonging to a citizen of the United States as such, and 
those belonging to the citizen of the State as such, the latter must 
rest for their security and protection where they have heretofore 
rested; for they are not embraced by. this paragraph of the amend- 
ment.” 

I he same learned judge, in the further examination of the sec- 
ond clause, says: 

"It would he the vainest show of learning to attempt to prove 
by citations of authority, that up to the adoption of the recent 
amendments, no claim or pretence was set up that those rights 
depended on the Federal ( iovernment for their cxisrcncc or pro- 
tection, beyond the very few express limitations which the Fed- 
eral Constitution imposed upon the States— such, for instance, as 
the prohibition against c.v post facto laws, bills of attainder, and 
law s impairing the obligation of contracts, lkit with the exception 
of these and a few other restrictions, the entire domain of the 
privileges and immunities of citizens of the Stares, as above de- 
fined, lay within the constitutional and legislative power of the 
States, and without that of the Federal Government. Was it the 
purpose of the Fourteenth \mendmenr. by the simple declaration 
that no Slate should make or enforce am law which shall abridge 
the priv ileges and immunities of citizens of the United Stares, to 
transfer the security and protection of all the civil rights which 
we have mentioned, from the Stares to the Federal Government 1 


\nd where it is declared that Congress shall have the power to 
enforce that article, was it intended' to bring w ithin the power of 
Congress the entire domain of civil rights heretofore belonging 
exclusively to the States? 

“All this and more must follow, if the proposition of the plain- 
titfs in error be sound. For not only arc these rights subject to the 
control of Congress whenever in its discretion any of them are 
supposed to be abridged by Stare legislation, but that body may 
also pass laws in advance, limiting and restricting the legislative 
power of the States, in their most ordinary and usual functions, 
as in its judgment it may think proper on all such subjects. And 
still further," such a construction followed by the reversal of the 
judgments of the Supreme Court of Louisiana in these cases” 

^ these judgments sustained the validity of the grant, by the legis- 
lature of Louisiana, of an exclusive right, guarded by certain limi- 
tations as to price, etc., to a corporation created by it, for twenty - 
live years, to build and maintain slaughter-houses, etc., and 
prohibited the right to all others, w ithin a certain locality), ‘‘would 
constitute this court a perpetual censor upon all legislation of the 
States, on the civil righrs of their own citizens, with authority to 
nullify such as it didnot approve as consistent with those rights, 
as they existed at the time of the adoption of this amendment. 

“The argument we admit is not always the most conclusive 
which is drawn from the consequences urged against the adoption 
of a particular construction of an instrument. But when, as in the 
case before us, these consequences are so serious, so far-reaching 
and pervading, so great a departure from the structure and spirit 
of our institutions; when the clTect is to fetter and degrade the 
State governments by subjecting them to the control of Congress, 
in the exercise of powers heretofore universally conceded to them 
of the most ordinary and fundamental character; when in tact it 
radically changes the w hole theory of the relations of the State 
and Federal Governments to each other and of both these govern- 
ments to the people; the argument has a force that is irresistible, in 
rhe absence of language "which expresses such a purpose too 
dearly to admit of doubt. H’<? arc convinced that no such results 
were intended by the Congress which proposed these amend- 
ments , nor by the legislatures of the States which ratified them. 

1 1 mphasis supplied ) 
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I liird. “\<>r shall any State deprive any person of life, liberty, 
or property, without due process of law." 

I lus clause is the same contained in the Fifth Amendment to 
the Constitution of the United States, but there applied to the 
action of the Federal Government, and here placed as a check 
upon the States. Hut the constitution of our State contains, and 
perhaps those o! all the States contain pise such a provision, so that 
it expresses no new principle, but is the old rule in force since the 
foundation of the State governments. It prohibits the Stares from 
depriving any person of life, libertv, or property, except "in due 
course of legal proceedings, according to those rules and forms 
which have been established" hv the State, “for the protection of 
private rights." Cooley Const. Lilli. 356, 557; ITcstcrvelt v. Gregg, 
12 N. V. zoy. 

Fourth. "Nor deny to any person within its jurisdiction the 
equal protection of the laws." 

In regard to this clause, the Supreme Court of this State, in The 
Shite v. (iibsnu, 36 liul. 3*9. sax s it “seems to ha\e been added in 
the abundance of caution, for it provides in express terms what 
was the fair, logical, and just implication from what hail preceded 
it, and that w as, that the persons made citizens bv the amendment 
should be protected by the laws in the same manner, and to the 
same extent, that white citizens were protected." 

In the case of The State v. ( iibson, st/prj, this court was called 
upon to place a construction upon the Fourteenth Amendment to 
the Constitution of the United States, It was claimed in that case, 
that such amendment had abolished the laws of this State pro- 
hibiting the intermarriage of Negroes and whites. We held that 
marriage was a purely domestic institution, and subject to the 
exclusive control of the State; that such amendment had not con- 
ferred on the l'ederal Government am power to interfere with 
the institution of marriage, and that such amendment had not en- 
larged the powers of the Federal Government nor diminished 
those of the States. We then sail! 

"1 he Fourteenth Amendment contains no new grant of power 
from the people, who are the inherent possessors of all power, to 
the Federal Government. It did not enlarge the powers of the 
Federal Government, nor diminish those of the States. The in- 


hibitions against the States doing certain things have no force or 
etfcct. Tliev do not prohibit the States from doing any act that 
they could have done w ithout them. • • • I he only effect of the 
amendment under consideration was to extend the protection and 
blessings of the Constitution and laws to a new class of persons. 
When they were made citizens they were as much entitled to the 
protection of the Constitution and the laws as were the white 
citizens, and the States could no more deprive them of privileges 
and immunities than they could citizens ut the white race. Citizen- 
ship entitled them to the protection of life, liberty, and property, 
and the fui'l and equal protection of the laws. Nor lias the ratifica- 
tion of this amendment in any manner or to any extent impaired, 
weakened, "r taken away am of the reserved rights of the States, 
as they bad existed and been fully recognized by every depart- 
ment of the national government from its creation" 

What was then intended to he expressed was, that the Four- 
teenth Amendment had not delegated to the Federal Government 
the power to regulate and control the domestic institutions of a 
State. As will he hereinafter shown, it imposes some limitations 
upon the powers of the Sratcs as to slavery and the equal protec- 
tion of the rights of citizens of the United States and of the Stares. 

We were then unaided hv any judicial construction of the 
Fourteenth Amendment, and we are gratified to know that the 
views then expressed have been, in atl substantial respects, sus- 
tained by the highest judicial tribunal in this country, and the one 
especially charged with the construction and interpretation of the 
f ederal Constitution. Hv the solemn decision of that high court, 
the privileges anil immunities belonging to the citizens of the 
States, as such, rest for their security and protection w here they 
have heretofore rested, with the States themselves. 

How far, then, have the amendments operated to change the 
constitution of Indiana or imposed limitations or restrictions upon 
the sovereign power of the Statc : We answer, in the following 
particulars: 

1. The State cannot in the future, while a member of the Fed- 
eral Union, change her constitution so as to create nr establish 
slavery or involuntary servitude, except as a punishment for 



crimes whereof the party shall have been convicted; thus protect- 
ing the new class oi citizens, i. t\, Negroes and nuilattocs, from 
being again reduced to slavery. 

i. The State cannot deny to, or deprive a citizen of the United 
States, i. e., any Negro or mulatto, of, those national rights, privi- 
leges, or immunities which belong to him as such citizen. 

3. The State must recognize as its citizen any citizen of the 
United States, /’. e., any Negro or mulatto, who is or becomes a 
bona fide resident therein. 

4. I he State must give to such, /. e., to such Negro or mulatto, 
who is or who becomes a bona fide resident therein, the same 
rights, privileges, and immunities, secured by her constitution and 
laws to her other, i. c., to her white citizens. 

In our opinion, such amendments have not in any other respect 
imposed restrictions or limitations upon the sovereign power of 
the State. From this it results, that there is no limitation upon the 
power of the State, within the limits of her o\\ n constitution, to 
fix, secure, and protect the rights, privileges, and immunities of 
her citizens, as such, of whatever race or color they may be, so as 
to secure her own internal peace, prosperity, and happiness. 

I his will preserve in their puritv and vigor the structure and 
spirit of our complex system of government, as it came from the 
hands of the great and illustrious men \v ho achieved our independ- 
ence and formed our matchless form of government. Anterior to 
the adoption of the Federal Constitution, the States existed as in- 
dependent sovereignties, possessing supreme and absolute power 
over all questions of local and internal government. To the States 
the whole charge of interior regulation is left by the Federal Con- 
stitution, to them and to the people thereof all powers not ex- 
pressly, or by necessary implication, delegated to the national gov- 
ernment, and not prohibited to the States, arc reserved to the 
States. 

• • • 

The Federal Constitution docs nor provide for any general sys- 
tem of education, to be conducted anil controlled by the national 
government, nor dors it vest in Congress any power to exercise a 
general or special supervision over the States on the subject of 
education. . . . 


This system of common >chools must consist of many schools in 
different localities or geographical divisions; and these schools may 
be of different grades. In some of these localities or divisions there 
may be school-houses, and in others none. In some the school- 
house or houses may not be sufficient to accommodate all, and the 
revenue may not be sufficient to provide for them. 

In this system, there ought to be and must be a classification of 
the children. This classification ought to and will be with refer- 
ence to some properties or characteristics common to or possessed 
by a certain number out of the whole; and these clxsscs may be 
put into and taught in different parts of the same school, or dif- 
ferent rooms in the same school-house, or different school-houses, 
as convenience and good policy may require. 

This is too reasonable to admit of question; for it concerns the 
general good, and docs not affect the quality of the privilege, but 
regulates the manner of its enjoyment. 

This being settled, what is there to prevent the classification of 
children, equally entitled to the privileges of the system of com- 
mon schools, with reference to oiffcrcncc of race or color, if the 
•udgment of the legislature should hold such a classification to be 
most promotivc of, or conducive to, the good order and disci- 
pline of the schools in the system, and the interest of the public? 

It being settled that the legislature must provide for the educa- 
tion of the colored children as well as for the white children, we 
are required to determine whether the legislature may classify 
such children, by color and race, and provide for their education 
in separate schools, or whether they must attend the same school 
w ithout reference to race or color. In our opinion, the classifica- 
tion of scholars, on the basis of race or color, ami their education 
in separate schools, involve questions of domestic policy which 
arc within the legislative discretion and control, and do not 
amount to an exclusion of either class. In other words, the placing 
of the white children of the Stare in one class anil the Negro chil- 
dren of the State in another class, and requiring these classes to be 
taught separately, provision being made for their education in the 
same branches, according to age. capacity, or advancement, with 
capable teachers, and to the extent of their pro rata share in the 
school revenue, does not amount to a denial of equal privileges to 
either, or conflict with the open character of the system required 
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by the constitution. The svstem would be cqualK open to .ill. i lie 
tuiuon would be free. The privileges of the schools would be 
denied to none. The white children go to one school, or to certain 
of the schools in the system of common schools. The colored chil- 
dren go to another school, or to certain others of the schools in 
the system of the common schools. Or, if there arc not a sufficient 
number of colored children within attending distance, the several 
districts may be consolidated and form one district. Hut if there 
arc not a sufficient number within reasonable distance to be thus 
consolidated, the trustee or trustees shall provide such other means 
of education for said children as shall use their proportion, accord- 
ing to number, of school revenue to the best advantage. If there 
be cause of complaint, the white class has as much, if nor greater 
cause than the colored class, for the latter class receive their full 
share of the school revenue, although none of it mav have been 
contributed by such class; and when districts can not be consoli- 
dated so as to form a school, such class is entitled to receive their 
full share of the school revenue, according to number, which shall 
be expended for their benefit to the best advantage, a privilege 
which is not granted to the white class. 

In our opinion, there would be as much lawful reason for com- 
plaint, by one scholar in the same school, that he could not occupy 
the seat of another scholar therein at the same time the Inner oc- 
cupied it, or by scholars in the different classes in the same school, 
that they were not all put in the same class, or by the scholars in 
different schools, that tlicv were not all placed m one school, as 
there is that white and black children arc placed in distinct classes 
and taught separately, or in separate schools. 

I lie action of Congress, at the same session at which the Four- 
teenth Amendment was proposed to the States, and at a session 
subsequent to the date of its ratification, is worthy of considera- 
tion as evincing the concurrent and after-matured conviction of 
that body that there was nothing whatever in the amendment 
which prevented Congress from separating the white and colored 
races, and placing them, as classes, in different schools, and that 
such separation was highly proper and conducive to the well- 
being of the races, and calculated to secure the peace, harmony, 
and welfare of the public; and if no obligation was expected to be 
or was imposed upon Congress by the amendment, to place the 


two races and colors in the same school, w ith what show of reason 
can it he pretended that it has such a compelling power upon the 
sovereign and independent States forming the Federal Union? 

We refer to the legislation of Congress relative to schools in the 
District of Columbia, at the first session of the Thirty-Ninth Con- 
gress. and the third session of the Forty-Second Congress. 

On the 2 ;d day of July. iS<v>, the act of Congress, entitled “an 
act relating to public schools in the District of Columbia,” took 
effect. It requires the cities of Washington and Georgetown to 
pay over ro the trustees of colored schools of said c ities such a 
proportionate part of all moneys received or expended for school 
or educational purposes in said cities, including the cost of sires, 
buildings, improvements, furniture, anil books, and all other ex- 
penditures on account of sc hools, as the colored children between 
the ages of six and seventeen years, in the respective cities, bear 
to the w hole number of children, white and colored, between the 
same ages. Acts sess. i, tqth Cong. 22:. 

I his w as followed at the same session of Congress by an act, 
entitled "an act donating terrain lors in rhe citv of Washington 
for schools for colored children in the District of Columbia.’' ap- 
proved July 2Krh. iK z.z., which authorized and required the Com- 
missioner of Public Buildings to convey certain described lors, in 
the city of Washington, w hich belonged ro the United States, to 
the trustees for colored schools for rhe cities of Washington and 
Georgetow n in said District, for the sole use of schools for col- 
ored children in that District; the said lots having been designated 
and set apart by the Secretary of the Interior to be used for col- 
ored schools; and the said lors whenever converted to any other 
use to revert to the United States. \cr sess. 1. 50th Cong. 5^4. 

At its 421I session an act was passed, entitled “an act to amend 
an act entitled 'An ict governing the colored schools of the Dis- 
trict of Columbia.”’ approved March td. iK-?, which fixes the 
number of the hoard of trustees of schools for colored children in 
the District of Columbia, their mode of appointment, their duties, 
etc., and authorizes the Governor of the District ro appoint a 
superintendent of schools for colored children, who is to receive 
a salary of twenty-five hundred dollars annually, for his services, 
etc., and directs the proportion of school money then vine, or 
afterward ro become due, to the hoard of Trustees of colored 


schools from the cities of Washington and Georgetown, to be 
paid to the treasurer of said board, and not to the trustees, as pro- 
vided in the act of July 23d, 1866. Acts scss. 3, 42d Cong. 260. 

This legislation of Congress continues in force, at the present 
time, as a legislative construction of the Fourteenth Amendment, 
and as a legislative declaration of what was thought to be lawful, 
proper, and expedient under such amendment, bv the same body 
that proposed such amendment to the States for their approval and 
ratification. 

We arc very clearly of the opinion that the act of May 13th, 
1869, is constitutional, and that while it remains in force colored 
children are not entitled to admission into the common schools 
which arc provided for the education of the white children. 

In LOUISIANA: 

. And what did Federal Circuit Judge Woods, a former Un- 
ion General, have to say on the question? Referring to his 
opinion in the ease of Rertonneau v. The Directors of City 
Schools, 3 Woods 177 (Federal) La. (1878), we read in part 
as follows: 

The grievance, and the sole grievance, set out in the bill is that 
complainant’s children, being of African descent, arc nor allowed 
to attend the same public schools as those in which children of 
white parents are educated. 

Is this a deprivation of a right granted bv the Constitution of 
the United Stares? The complainant savs that the action of the 
defendants deprives him and his children of the equal protection 
of the laws, and therefore impairs a right granted to him and them 
by the Fourteenth Amendment to the Constitution of the United 
States, and the act of Congress passed to secure the same. 

Is there anv denial of equal rights in the resolution of the board 
of directors of the cirv schools, or in the action of the subordinate 
officers of the schools, as set out in the bill? Both races arc treated 
precisely alike. White children and colored children are com- 
pelled to attend different schools. That is all. The Stare, while 
conceding equal privileges and advantages to both races, has the 


right to manage its schools in the manner which, in its judgment, 
will best promote the interest of all. 

The State may be of opinion that it is better to educate the 
sexes separately, and therefore establishes schools in which the 
children of different sexes arc educated apart. By such a policy 
can it be said that the equs.1 rights of either sex arc invaded? 
FqualitV of right docs not involve the necessity' of educating chil- 
dren of both sexes, or children without regard to their attainments 
or age in the same school. Any classification which preserves sub- 
stantially equal school advantages does not impair any rights, arid 
is not prohibited by the Constitution of the United States. Equal- 
ity of rights Joes not necessarily imply identity of rights. [Em- 
phasis supplied) 

In OHIO: 

Federal Circuit Judge Baxter, of Ohio, adopted the same 
position in giving his charge to the jury - in United States v. 
Bitntin, 10 Fed. 730 (1882). lie said: 

The Supreme Court of the State has held that such a classifica- 
tion of the two races is within the constitutional discretion of the 
legislature, and that the separate education of the whites and 
bfacks in accordance with the terms of the law is no wrong to 
either. I concur in and adopt this decision as a correct exposition 
of the Constitution, and instruct you that if there was such a 
school in the district for the education of colored children, afford- 
ing substantially the same educational advantages as were afforded 
by the school from which the prosecuting witness was excluded, 
and reasonably accessible, it was his duty to have gone there, and 
the defendant did him no wrong in the exclusion complained of. 

In NEW YORK: 

The Stare of New York for some years has prohibited racial 
segregation in its public schools. This, to be sure, is New 
York’s legislative prerogative. But it is useful to keep in mind 
that New York maintained racially separate schools long after 





nunicarinn of the Fourteenth Amendment, and abandoned tins 
dual system bv its own voluntary action and not under com- 
pulsion of any court decree. 

Among the most significant cases to arise in the period im- 
mediately following the amendment's approval was People cx 
rel King v. Gallagher, 93 N. V. 438 (1883). In pertinent parr. 
New York’s highest court said this: 

The argument of the appellant's counsel is to the effect that 
the Fourteenth Amendment, under the laws of this Stare, giving 
equal privileges in its common schools to every citizen, confers 
upon the relator not only the right of equal educational facilities 
with white children, bur that such education shall be furnished at 
the same time and place with that afforded to any other child, 
otherwise it is claimed that she is abridged of some “privilege or 
immunity" w hich of right belongs to her. or that she is denied the 
equal protection of the law. 

The history of this amendment is familiar to all. and for all of 
the purposes of this argument may he briefly summarized. At the 
rime of its adoption the colored race had been recently emanci- 
pated from a condition of servitude and made citizens of the 
Stares. It was apprehended that in some, if not all. of the States of 
the Union, feelings of antipathy between the races would cause 
the dominant race, by unfriendly legislation, to abridge the rights 
of the other, and deny to them equal privileges and the protection 
of the laws. To guard the previously subject race from the effect 
of such discrimination, these provisions w ere made a part of the 
fundamental law of the land, and their rights were placed under 
the protection of the Federal Government Their object has been 
defined by Mr. Justice Strong in Fx parte Virginia (ov> U. S 
344). where it is said that “one great purpose of these amendments 
was to raise the colored race from that condition of inferiority 
and servitude, in which most of them had previously stood, into 
perfect equality of civil rights w ith all other persons within the 
jurisdiction of the Stares." The same learned judge in Straudcr v. 
West Virginia ( 100 l'. S. tori'), also says- "It was designed to as- 
sure to the colored race the enjoyment of all of the civil right v 
that, under the law, arc enjoyed by white persons, and to give that 


race the protection of the general government, in that enjoyment, 
w hen it should be denied by the States." 

It will he observed that the language of the amendment is pe- 
culiar in respect to the rights which the State is forbidden to 
abridge. Although the same section makes all persons born or nat- 
uralized in the United States, and subject to the jurisdiction 
thereof, citizens of the United States and of the State wherein 
they reside, vet, in speaking of the class of privileges and immuni- 
ties which the State is forbidden to deny the citizen, they are re- 
ferred to is the privileges and immunities w hich belong to them 
as citizens of the United Stares. It has been argued from this lan- 
guage that such rights and privileges as are granted to its citizens, 
and depend s<>lel\ upon the laws of the State tor their origin and 
support, are not w ithin the constitutional inhibition and mav law - 
fully be denied to any class or race by the States it their w ill and 
discretion. This construction is distinctly ami plainly held in The 
Slaughter-House Can's ( 1 6 Wall. ;M. by the Supreme Court of 
the United States. The doctrine of that case has nor. to our knowl- 
edge. been retracted or questioned bv any of its subsequent de- 
cisions. . . . 

Rut we are of the opinion that our decision can also be sustained 
upon another ground, and one w hich will be equally satisfactory 
as affording a practical solution of the questions involved. It is 
believed that this provision will be given its full scope and effect 
when it is so construed as to secure to all citizens, w herever domi- 
ciled, equal protection under the laws and the eniovment of those 
privileges which belong, is of right, to each individual citizen. 
This right, as affected bv the questions in this case in its fullest 
sense, is the priv ilege of obtaining an education under the same 
advantages and with equal facilities for its acquisition with those 
enjoyed by any other individual. It is not believed that these pro- 
visions w ere intended to regulate <>r interfere w ith the social stand- 
ing or privileges of the citizen, or to have any other effect than to 
give to all. without respect to color, age or sex. the same legal 
rights and the uniform protection of the omc laws. 

In the nature of things there imur be many social distinctions 
and privileges remaining unregulated by law and left within the 
control of the individual citizens, as being beyond the reach of 
the legislative functions of government to organize or control 
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The attempt to enforce social intimacy and intercourse between 
the races, by legal enactments, would probably tend only to em- 
bitter the prejudices, if any such there arc, which exist between 
them, and produce an evil instead of a good result. ( Roberts v. 
City of Boston. 5 Cush. 198.) 

As to whether such intercourse shall ever occur must eventually 
depend upon the operation of natural laws and the merits of in- 
dividuals, and can exist and be enjoyed only by the voluntary con- 
sent of the persons between whom such relations may arise, but 
this end can neither be accomplished nor promoted by laws which 
conflict with the general sentiment of the community upon whom 
they arc designed to operate. When the government, therefore, 
has secured to each of its citizens equal rights before the law 
and equal opportunities for improvement and progress, it has ac- 
complished the end for which it is organized and performed all 
of the functions respecting social advantages with which it is 
endowed. . . . 

If the (complainant’s) argument should be followed out to its 
legitimate conclusion, it would also forbid all classification of the 
pupils in public schools founded upon distinctions of sex, nation- 
ality or race, and which, ir must be conceded, arc essential to the 
most advantageous administration of educational facilities in such 
schools. Seeing the force of these contentions the appellant con- 
cedes that discrimination may be exercised by the school authori- 
ties with respect to age, sex, intellectual acquirements and 
territorial location, but lie claims that this cannot, under the Con- 
stitution, be extended to distinctions founded upon difference in 
color or race. We think the concession fatal to his argument. 

The language of the amendment is broad, and prohibits every 
discrimination between citizens ns to those rights w hich arc placed 
under its protection. If the right, therefore, of school authorities 
to discriminate, in the exercise of their discretion, as to the meth- 
ods of education to be pursued wirh different classes of pupils be 
conceded, how can it he argued that they have not the power, in 
the best interests of education, to cause different races and nation- 
alities. w hose requirements are manifestly different, to be educated 
in separate places- We cannot see why the establishment of sepa- 
rate institutions for the education and benefit of different races 
should lie held any more to imply the inferiority of one race than 


that of the other, and no ground for such an implication exists in 
the act of discrimination irsclf. . . . 

A natural distinction exists between these races which was not 
created neither can it be abrogated by law, and legislation which 
rec0gni7.es this distinction and provides for the peculiar wants or 
conditions of the particular race can in no just sense be called a 
discrimination against such race or an abridgment of its civil 
rights. The implication that the Congress of 1864, and the State 
legislature of the same year, sitting during the very throes of our 
civil war, who were respectively the authors of legislation pro- 
viding for the separate education of the two races, were thereby 
guilty of unfriendly discrimination against the colored race, will 
be received with surprise by most people and with conviction by 
none. Recent movements on the part of the colored people of the 
South, through their most intelligent leaders, to secure Federal 
sanction to the separation of the two races, so far as the same is 
compatible with their joint occupation of the same geographical 
territory, afford strong evidence of the wishes and opinions of 
that people as to the methods which in their judgments will con- 
duce most beneficially to their welfare and improvement. . . . 

If regard be had to that established rule for the construction of 
statutes" and constitutional enactments which require courts, in 
giving them efTccr, to regard the intent of the law-making power, 
ft is difficult to see why "the considerations suggested are not con- 
trolling upon the question under discussion. 

The" question here presented has also been the subject of much 
discussion and consideration in the courts of the various States of 
the Union, and ir is believed has been, when directly adjudicated 
upon, uniformly determined in favor of the proposition that the 
separate education of the white and colored races is no abridgment 
of the rights of either. 

Admittedly State courts of last resort arc final judicial au- 
thority only as to the meaning of their respective Stare Con- 
stiturions; in all cases involving the United States Constitution, 
their decisions arc subject to review by the Supreme Court of 
the United States. Rut. unless anil until reversed, decisions of 
State appellate courts regarding the Federal Constitution are 
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^ final, and as nunc nl the foregoing eases was reviewed I>v the 
Supreme G urr rhe decisions nnmiallv would he considered 
controlling authority. However, reliance on State court inter- 
pretations, even though unreversed, is unnecessary here be- 
cause the Supreme Court of rhe United States long ago fixed 
this boundary line itself — that is, the Court dcremiincd, by spe- 
cific pronouncement, rhe meaning, intent and effect of the 
Fourteenth Amendment as regards operation of racially segre- 
gated public schools by the States. 

In the ease of Flossy v. Ferguson, 163 U. S. 537, 1 (•> S. Cr. 
1 138 ( t H<;i r >) the Court was called upon to decide a question 
concerning segregation in public transportation under the 
fourteenth \mendment. but in the process of passing on that 
question the Court, through Mr. Justice Brown, said 

I he object of rhe amendment was undoubtedlv to enforce rhe 
absolute iqualitv of the two races before the law. lair, in rhe na- 
ture of things, it could not have been intended to abolish distinc- 
tions based upon color, or to enforce social, as distinguished from 
political cqtia-irv. or 1 commingling of the run races upon terms 
unsatisfactory to either, l aws permitting, and even requiring, 
their separation, in places where rhc\ are liable to be brought into 
eonnet do nor necessarily imply the inferiority of either race to 
the other, and have been gcncrallv. if not universalis, rccogni/cd 
as within the cotnpetencv of the Sttte legislatures in the exercise 
of their police power. 77v tnmt n nnnou ins'.w ,\ • of tbit it mn- 
itrrfr f i/h tbs cu 77i • bmrnt of triwsfs <rbonl\ for ~.birc ,vid 
rt>l"‘i\i cNU>yn. :. b<sb b.rss brrn brld >•> hr .1 valid rvrreisc nf 
tbs Icrj'i.itivs pn-.rr rvrn i<\ rotors nf Starrs nl\ rs the poiuir.il 
rights i f rbr rubor. f uss b.n\ brrn lottoru .vi.f most saritestlx 
nrforrr.i. Il’mphasis supplied) 

I hen in 1X99. the Supreme Court decided a case directly in- 
volving segregated schools ( C// ///////'// g v. Richmond ('onntx 
Un.vJ of Education. 1-,- l\ S. S. Cr. 19-A. Nor only 

were the schools in Richmond County segregated, hut a con- 


siderable difference existed in the financial support which the 
Board of I ducation extended tow art! the high school educa- 
tion of the tw o races. However, taking note of the fact that 
by reason of colored high schools in an adjacent community, 
Negroes had substantially equal opportunities with whites for 
such an education, the Court declined to interfere with the 
situation in Richmond County. 

Mr. Justice Harlan, who, incidentally, had dissented 
strongly from the majority v iew in the First y case regarding 
segregation in transportation, wrote rhe unanimous opinion 
of the Court in tins case. Directing Ins remarks to the power 
of Stares in regard to education , he had this to sav: 

. . . the education of the people in schools maintained by State 
taxation is a matter belonging to the respective States, and any 
interference <>n the part of Federal .mthontv with rhe manage 
ment of such schools cannot be justified except in the case of a 
dear and unmistakable disregard of righrs secured by the supreme 
law of the land. 

Any conceivable doubt on this point was settled beyond 
dispute in the case of Cion g I.twt v. Hire, U. S. -X, 4S S. 
Cr. 91 (19:-'). Flic problem and the Supreme Court's answer 
to it is summed up in the following brivl quotation from the 
majority opinion b\ Mr Justice 1 alt 

I he question lure is whether 1 ( Imiix citi/wi the l lined 
States is denied equal protection of the laws when he is classed 
among the colored races and furnished facilities for education 
equal to that ollcrcd to all Wen this a in w qtn stioii. it w ould 
call for v erv full argument and consideration, but we think 11 is 
the same question which has been m.inv times decided to be 
within the eonstitution.il power of tin Si in I egisl.mne to settle 
vv itluuit intei \ cm ion of the I edc ral curls mulct the I eder il C on 
sritution. 

I he decision to separate races I is within the di'cretmn of the 
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State in regulating its public schools, and does not conflict with 
the Fourteenth A ntend went." 

The judiciary thus performed its interpretive function. In 
the field of public education, the Constitution stood clearly 
defined and, so far as education is concerned, the people have 
changed it nor one iota. 

Did the Supreme Court then have the right to issue the opin- 
ion it did in Brown? The answer is found by adverting again 
to the argument advanced in the beginning of this exposition, 
the truth of which the members of the Supreme Court appar- 
ently recognize, albeit only when it suits them. 

The Court, referring to the Brown ease, made this statement 
which must of necessity be equally applicable to all other Su- 
preme Court decisions regarding the Constitution: 

It follows that the interpretation of the Fourteenth Amendment 
enunciated by this Court ... is the supreme law of the laud, and 
Article VI of the Constitution makes it of binding effect on the 
Stares “any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding." I very State legislator and executive 
and judicial officer is solemnly committed by oath taken pursuant 
to Article VI, Paragraph 3 “ to support this Constitution." . . . 
( Cooper v. Aaron ) [ Emphasis supplied] 

The phraseology employed by the Court comes, of course, 
from Article VI of the Constitution which lists three things 
only as the “supreme law of the land,” the Constitution itself, 
laws of the United Stares made in pursuance thereof, and 
treaties. A Court decree in itself is neither Constitution, law 
nor treaty, bur merely declaratory of one or more of them. If 
such a decree is to be accorded the appellation “supreme law 
of the land” it can only be because in a metaphysical sense it 
has become and is the thing it declares. In that event, it follows 


as night the day that the earlier declarations of the Supreme 
Court (confirming the meaning of the Fourteenth Amend- 
ment as pronounced b\ the State and lower Federal courts) 
became and were, to the extent involved, the amendment itsell 
and as such subject to change only as provided for in Article 
V. Thus the members of the Supreme Court who decided the 
Brown ease arc wrong either in declaring Supreme Court opin- 
ions construing the Constitution to be the “supreme law of the 
land” or by undertaking to amend the Fourteenth Amendment 
in a way not countenanced by the Constitution. In either 
event, the Court, by its fiat and nor by amendment of the Con- 
stitution under Article V, has effectively seized from the 
States a substantial portion of their remaining political power. 

The Virginia Commission on Constitutional Government 
invites the renewed consideration of this decision by Amer- 
icans everywhere, regardless of their personal convictions 
upon racial separation itself. Soberly, anti in no mean spirit, 
this Commission submits that grave violence is done to the 
structure of constitutional government, and ominous prece- 
dents are set for further invasion of rights and powers, when 
the Court’s action is accepted without sincere and continuing 
protest. 

Richmond, Virginia, 

May 17, i960. 
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